Jlextus Nel12. AIIMUHUCTPATHBHBIE B3bICKAHUMA

AMUHUCTapUBHBIE B3BICKAHHS

B aIMUHHUCTPATUBHOM  TIpaB€  B3bICKAHUE  SABISIETCA  MEpPOU
rocyJapCTBEHHOTO  BO3JECHCTBUSA, NPUMEHSEMONM Ha OCHOBAaHMM  3aKOHA
YIOJTHOMOYEHHBIM TOCYIAPCTBEHHBIM OPraHOM HJIU JIOJKHOCTHBIM JIUIIOM K JIMILY,
COBEPILUBILIEMY aMUHUCTPATUBHBINA MPOCTYNOK. B CBOIO o4epens, OTCYyTCTBUE B
aJIMUHUCTPATUBHOM 3aKOHE MPSIMOIr0 yKa3aHMsl 3aKOHOJAATENs Ha HAKa3yeMOCTb
JessHhe Kak Ha HeoOXOIMMOE€ TMOCHEACTBUE 3a IPaBOHAPYUICHUE HE MOXKET
CIIY>)KUTh OCHOBAaHWEM JJIs YTBEpPXICHHUS, YTO OHO BOBCE HE CBOMCTBEHHO
aAMUHUCTPATUBHBIM MPOCTYMKAM. DTO CJIEIYET U3 TOrO, UTO 3aKOHOAATEIIb, XOTS U
HE BBIJEISECT HAKa3yeMOCTh JESHHE B KaueCTBE OJHOIO0 U3 00sA3aTeNIbHBIX
MIPU3HAKOB MOHSTHUS aIMUHUCTPATUBHOTO MIPaBOHAPYIIICHUS, HO
aJMUHUCTPATUBHBIC B3bICKAHUS CIEAYeT paccMaTpuBaTh B KadeCTBE MEPHI
OTBETCTBEHHOCTH MPUMEHUTENIBHO K aJIMUHUCTPATUBHBIM MPOCTyNKaM. B cBsi3u ¢
ATUM MOXKHO OMNPEICTUTh CICAYIOIHNE 1eNd aJMUHUCTPATUBHBIX B3BICKAHUU,
NPUMEHSIEMbIX ~ KaKk  Mepbl  QJMUHUCTPATUBHOM  OTBETCTBEHHOCTH: -
MpEeIyNpek/IeHe HOBBIX MPABOHAPYIICHUM KaK CaMHUMHU MPaBOHAPYIIUTEISIMU,
TaK U JPYTUMHU JMIAMH; - COOTBETCTBYIOIIAsi MEpPAa OTBETCTBEHHOCTH 3a JESHHUE,

npeayCMOTpCHHOC HOpMaMHU  aIMHUHHUCTPATHBHOI'O 3dKOHA4, - BOCIIMTAHHC
(HepCBOCHI/ITaHHG) IMPpaBOHAPYIIHUTCILA B COOTBCTCTBUH C HOpMaMH
AIMHUHHUCTPATUBHOI'O 3aKOHA, - HpO(bHJIaKTI/IKa NpCaAYIpCIKACHUA COBCPIICHUA

aJMUHUCTPATUBHBIX TpaBoHaApylieHu. Takum 00pa3oM, aaIMUHHUCTPATUBHBIC
B3bICKaHUs, COACHCTBYS YKa3aHHBIM IEISAM, JOJDKHBI HAJIArarbCsi B TOPSIKE,
YCTAHOBJIEHHOM JICUCTBYIOIINM 3akoHoAarenbcTBOM PK. B onenke cynmHoctu mep
B3bICKAHMSI Ba)XKHO OOpalllaTh BHUMAHHWE Ha HaJMYUE CBSI3U MEXAY HOpMaMu
MpaBa, TMPABOBbIMM BO3MOXKHOCTSIMH  YIIOJHOMOYEHHBIX JIMI] W  LEJISMH,
HAIpPABJICHHBIMU HA JTOCTHUKEHHE KOHKPETHOIO pe3ysbTara. AJIMUHUCTPATUBHBIC
B3bICKaHUs, TpeaycMoTpeHHbie KoAIl u npyrumMu agMUHUCTPAaTUBHO-TIPABOBBIMU
aKTaMu, MOTYT ObITh KJaCCU(PUIIUPOBAHKI 110 Pa3IMUHBIM OCHOBaHUsAM: [1o Bugam:
1. mpenynpexaenune 2. mrpad 3. BO3ME3THOE HM3BATHE IPEAMETA, SBHBIIETOCS
OpyIHEM COBEpPIICHUS WM HEMOCPEACTBEHHBIM OOBEKTOM aIMHUHHCTPATHUBHOTO
npaBoHApyIICHUS 4. KOHGUCKAIUS MPEIMETa, SBUBIIETOCS OPYIUEM COBEPIICHUS
WU HEMOCPEICTBEHHBIM OOBEKTOM aJMUHHUCTPATUBHOTO IIPaBOHAPYILICHHS, a
TaKXXe JIOXOJIOB, JCHET, IIEHHBIX OyMar, IMOJYYeHHBIX BCJICACTBHE COBEPIICHUS
aJIMUHHUCTPATUBHOTO TMPABOHAPYUICHUA JS. JMIICHUE CIEIHAIbHOTO IIpaBa,
MPEAOCTABICHHOTO JTaHHOMY TPaXXJaHUHY 6. JIMIIEHUE JIMIEH3UHU, CIEHHATIbHOTO
paspeuieHus, KBaJTM()UKAIMOHHOTO arTecrara (cBUIETENBCTBA) 15810
MIPUOCTAHOBJICHHE €€ (€ro) MeUCTBUE Ha ONMpEeeIeHHBIN BU ACATEILHOCTH JIMOO
COBEPILICHUE OMNMPEACICHHBIX JECUCTBUM 7. MPUOCTAHOBJICHUE WIIM 3alPEIICHUE
nestenpHocTn WMII 8. mpUHYAWTENBHBIA CHOC CaMOBOJIBHO BO3BOJAMMOIO WM
BO3BEACHHOTO CTPOCHUS 9. aamMuHHCTpaTtuBHBIN apect 10. agMUHHCTpaTMBHOE
BBIZIBOpeHUE 3a mpenenbl PK mHOCTpanna ninn aumna 6e3 rpaxaanctsa. [lo Bumgam
CYOBEKTOB MPOIECCYATbHOTO oOecmeueHust (WK MOPSAKa HAJIOKESHUS B3bICKAHHH ):



CyneOHBI M aJMUHUCTPATUBHBIN TMOPSIOK HalOKeHUs B3bickanuid. [lo mecty
HAJIOKEHUS B3bICKaHMS: 1) MO MeCTy COBEpILIEHUs MPAaBOHAPYUIEHUS 2) 10 MECTy
yueObl (paboTel) 3) 1O MECTy JKHUTEIbCTBAa 4) IO MECTy perucTpaiuu
TpaHCHOPTHBIX  cpenctB. [lo  xapakTepy  BO3ACHCTBUSA:  OCHOBHBIE U
JOTIOJTHUTENbHBIE B3bICKaHUs. [10 BpeMeHu JIeHcTBUS: pa3oBbIe, €AUHOBPEMEHHBIE,
msimuecs.  [lo  @yHkumsM  npouiIakTUKKM — TPaBOHAPYIIEHWA  B3bICKAHUS
KJaccuuIUpyroTcss Ha OOIIMe, YacTHblE, cHenuaibHble. B naHHOM ciydae
aJIMUHUCTPATUBHOE B3bICKAaHUE OTOOPaXKACT JUIIIb COJIEPKATEIBbHYIO CTOPOHY (MIIH
CYIIHOCTb) MPUHYXICHUE (Iep>KaTh OTBET, UCIIOTHUTH 00S3aHHOCTH U BBHITIOTHUTD
uHble TpeOoBaHus). VIMEHHO TMMOATOMY 3aKOHOJATENb, OIpPENeyssl TMOHATHE
aJIMUHUACTPATUBHOTO TPOCTYIKA, TOBOPUT HE O HAKA3aHUHU, MPSIMO PaCKpBIBas
JAaHHOE TIOHATHE, a O MPEAYCMOTPEHHON aJIMUHUCTPATUBHON OTBETCTBEHHOCTH 32
JesTHUE, KOTOPOE aIMUHUCTPATUBHBIN 3aKOH MPU3HAET B Ka4eCTBE MpocTymnka. Bee
B3BICKaHUsI 00pa3yIOT €AMHYI0 CUCTEMY, KOTOpas perameHTupyercs 3akonamu PK.
3aKOHOM CTPOTO YCTAHOBJIEHBI IEPEUEHb U MOPSIOK PACHOIOKEHNS HaKa3aHU: OT
MeHee K 0ojiee CTPOTHMM, YTO HEOOXOAMMO Kak JUIsl CaMOro 3aKOHOJATels, Tak U
UIs Jal, uX npuMmeHstonmx. [lo3aToMy uWHBIE CpeAcTBa NPUHYAUTEIHLHOTO
BO3/IEUCTBHSI, KOTOPBIE MOTYT OBbITh CXOJHBIMU C B3bICKAHUSMMU, HEJIb3sI OTHECTU K
IpyIIe B3bICKAHNUHN, YKa3aHHbBIX B 3aKOHE.

Nel3. AIMUHUCTPATHUBHBIE ITPECEYEHM A

Lens Buasl agMUHUCTPATUBHOIO NPECEUECHUS] — MPEAYNPEKICHUE WIH
IIPEKPAILCHUE TPOTUBONPABHBIX ACUCTBUI. DTH MEPBl HEONPENEICHHBI 10 CBOEMY
pasMepy, 1O BpEMEHHM JEHUCTBUSA W NPUMEHSIOTCS 10 MPEKpallEeHUs
IPOTUBONPABHOTO  COCTOSHUA. B ommuwe  OoT  aJIMHHHCTPAaTUBHOMN
OTBETCTBEHHOCTH  (Mepa  HUCKJIIOUUTEIBHO  CYOBEKTHUBHOIO  XapakTepa)
HEKapareibHbIE CpPEACTBa NPUHYKIEHUS MOTYT OTHOCHUTBCS KaK K CyOBEKTY
(aIMUHUCTpAaTUBHOE  3aJiep’KaHue, [PUMEHEHHE MEp  HEMOCPEACTBEHHO
¢u3nyeckoro mpeceyeHus), TaK W K MarepualbHbIM IpeameTaMm (apecT
UMyIIecTBa). Mephl npecedeHus oOpalieHbl K CyObeKTaM, KOTOPhIE OKa3aIuCh WU
MOTYT OKa3aThCsl B CUTyalluu, OJM3KOM K MpaBOHApPYyLIEHUIO0. Mephl IpeceyeHus
OPUMEHSIOTCS JUIsl TMpeKpalleHuss OObEKTHMBHO MPOTHUBOINPABHBIX JIEWCTBUH,
coBepiiaeMbix JuuaMu. Kpyr cyObeKTOB, B OTHOIIEHMH KOTOPBIX MOTYT OBITh
IPUMEHEHBI MEphbl TMpecedyeHus, 0ojiee IMMPOK M HEOINPEAEIEHHBIN, YeM Kpyr
CYObEKTOB, MOMJIEKAUIMX aJIMHHUCTPATUBHBIM B3bicKaHUsAM. [lo xapakrtepy
HalpaBJIICHHOCTH MeEphl MPEeCceYeHusi MOryT ObITh BbIpaXeHbl B (opme
OrpaHUYeHHs] (U3MUECKOHM CBOOOABI M HMMYIIECTBEHHBIX NpaB. OrpaHuyeHue
¢bu3nyeckoil cBOOOJBI 3aKIIIOYAETCS B PEATIbHOM MPUMEHEHUU MPUHYAUTEIbHbBIX
Mep K JInny (3aaepkaHue U ap.). Mepsl mpeceueHrsl MMYIIECTBEHHOIO Xapakrepa
IPUMEHSIOTCS MPU HAJIWYUM MPOTHUBONPABHOTO NPHUYMHEHHS HMYILECTBEHHOIO
BpeAa Il BOCCTAHOBJICHHS NEPBOHAYAJIBHOTO IOJOXKEHHUS BeUIEH (BO3JIOXKEHHE
OOsI3aHHOCTH  BO3MECTUTh TNPUYMHEHHBIM  ymepd). Mepsl  mnpeceueHus,
OPUMEHEHHE  KOTOPhIX  TO3BOJISIET  NPEKparuTh  IpaBOHApylleHHe  Oe3
MOCJIEYIOLIEr0 MPUBJICYEHUS JIMIA K OTBETCTBEHHOCTH, HOCSAT CaMOCTOSTEIbHBIN



MaTepUAIBHO-NIPABOBOM XapakTep, a MEPbl IPECEUYECHMS, NPHUMEHSIEMBbIE Kak
BCIIOMOTATENIbHBIE  IPOLIEAYPHBIE  MEPBl U1 IOCJIEAYIOLIEro  HaKa3aHWs
IIPAaBOHAPYIINUTENEH,  SBISIIOTCA ~ IPOLIECCYaJbHBIMH.  JI€ATENBHOCTH 11O
IIPECEUCHUI0 PENIAMEHTHPYETCSl 3aKOHAMU W IIOJ3aKOHHBIMU aKTamMu. Mepsbl
IpeceyeHus JeATCs Ha o0Iue, CelalibHble U mpoueccyasibuble. OOupe Mepsl
IIPECEUYCHMS: aJMUHUCTPATUBHOE 3aJepKaHue, aJMUHUCTPATUBHBIA HAA30p 3a
JUIIAMHM, OCBOOOAMBIIMMUCS W3 MET JIMLIIEHWs CBOOOIBI, 3alpelicHue
AKCIUTyaTaluu, TPUOCTAHOBIEHHE Ppa0OThI U T.11. CrienuaibHble MEPbI IPECEUCHHUS:
OpUMEHSETCd K TpaXJaHaM TaK, KakK HallpaBlI€Hbl Ha IPABOOIPAHUYEHUE
¢usnyeckoiri  cBoOOABI  CcyOBbeKTa IS OINEPAaTMBHOTO  TPEKpaIICHHS
IPOTUBONPABHOIO TMOBeneHUs. K HUM OTHOCATCA: a) CpeacTBa MPOCTOro
¢buznyeckoro Bo3neHCTBUS (MTpHeMbl 00€BOW OOPHOBI, UCIIOIH30BAHUE CITY>KEOHBIX
KUBOTHBIX); 0) NMpPUMEHEHHUE CIEICPEACTB (AYOMHKH, HAPYYHUKH, BOJAOME THI,
OpOHEMAaINHBI); B) HCIIOJIb30BAHNE OTHECTPENIBHOIO opykus. K npoueccyanbHbiM
MepaM IPECEYEHUsT OTHOCSITCS: JOCTABICHHE, 3aJepKaHUe, JUYHBIA JOCMOTP,
JOCMOTp BEILEH, U3bSATUE BEUIEH M JTIOKyMEHTOB, OTCTPAHEHHE OT YIIPABICHUS
TPaHCIIOPTHBIMU cpencTBaMu. [lpu mpUMeHEeHHH Mep MpeceueHus: HeoOXOAMMO
CTPOro COOJIONaTh NPUHLHUIIBI 3aKOHHOCTH, LIEJIECO00Pa3HOCTH U MUHUMM3ALUU
Bpena. Bompoc o cyliecTBOBaHMM NPHUHYKICHHS B IPECEUYCHUsS HE SBISCTCS
CHOpHBIM. Jlpyroe neno, 4TO MPUHYXKIECHUE MOXKET HMETh OCOOEHHOCTH,
OOyCIIOBJIICHHBIE OTpacibl0 MpaBa W MNPAKTUKOW NpaBornpuMeHeHus. [loatomy
HEOOXOIMMO pa3ivyaTh MEPbl B3bICKAHMS (CAHKUMU) M MEphl  3allHUThI
(npeceuenust). Mexny AaHHBIMM MEpaMH HE BCErJa IPOCMATPUBAETCS YETKO
yJIOBUMAsl TpaHb, HO OHA €CTh. Mephl IpeceueHUs] HapaBIeHbl Ha 00ecIeyeHus
UCITOJIHEHUS IOPUANYECKON 00I3aHHOCTH, IPECEUECHHS YTPO3bl, BO3MOXKHOIO Bpeaa
4yeJoBeKy (ero mpaBaM M OOS3aHHOCTSIM), OOIIECTBEHHBIM M TOCYAapCTBEHHBIM
uHCTU- TyTam. Ecnm, Hanpumep, Tpacca u3-3a KIMMATUYECKHX, TEXHUYECKHX,
TEXHOT€HHBIX (DaKTOPOB oOmacHa [UIsi YYaCTHUKOB JIOPOKHOTO JIBUKEHMS,
JIOPO’KHASI MOJIMLMSI MOKET OTPAHUYUTh YCJIOBMS JIBM)KEHHSI WJIM 3aIPETUTH €rO,
YCTAaHOBUTh 00be31. B 1aHHOM M UWHBIX Ccllydyasx BIAcTHbIE TpeOOBaHUs
YIOJHOMOYEHHOTO JIMIAa MPOJMWKTOBAaHbI MPEANUCAHUIMH 3aKOHa (O JOPOKHOM,
HKOJIOTUYECKOM, ToapHOU Oe3omacHocTr). Ha Ham B3mian, He  clemayer
OTPaHUYMBATHCS PACCMOTPEHHEM TOJIBKO Mep OOecneueHus: MpPOM3BOJCTBA, HO
CIIelyeT TaKXe 3aTpOHYThb U Mephl NpeceyeHus. To ecTb HE HY)KHO H3y4YeHHE
OTPAaHUYMBATH TOJBKO cTaTbsiMu 618-632 KoAll, mockoiibKy NpenynpexacHue
MPaBOHAPYIICHU HE MOMXET OrpPAHUYMBATHCA TOJBKO MepaMu oOOecreyeHus
MIPOU3BOJICTBA

Jlexkmus
Ne 14 AIMUHUNUCTPATUBHO-ITPABOBBIE PEXIIMbI

OmauM W3 CpencTB, OOSCIEUMBAIOIINX HHTEPECHl JIUYHOCTH, OOIIECTBa,
rocyIapcTBa B OTHOIICHHH OMPENEIEHHOTO OObEKTa, Ha OMPENCIIEHHOM YJacTKe
NEATETLHOCTH, a TaKXe TOMOTAIOIINX BBIACHUTHh CHEHU(PUKY OPUINICCKOTO
pPETYIMPOBaHUSI ATOTO ydYacTKa JESITEIIbHOCTH OOBEKTa, SBISETCS TPABOBOU



pexum. Ilog pexumMoM B aJIMUHHCTPAaTUBHOM IpPaBe IMOHUMAETCA ONpeeICHHas
COBOKYIIHOCTb ME€p, HAIIPaBJIICHHBIX HA DPETYIMPOBAHHME IOBEACHHS YYAaCTHUKOB
aJIMUHUCTPATUBHBIX  IPaBOHApPYLIEHUWH IO  OOECHEeueHUI0  0e30MacHOCTH,
YCTOMYMBOCTH W TOpsAKa YyIpaBieHUs (MAcCIOPTHBIM, BOEHHO-YYETHBIH,
TPAHCIIOPTHBIM, JUIEH3UOHHBIA U T.J1.) AJIMHMHUCTPATUBHO-TIPABOBOM PEXUM —
CHELMAIM3UPOBAHHBIE MEPbI BO3/EHCTBUS, NIPUMEHSAEMbIE CYOBEKTaMU BJIAacTH B
YCTAHOBJIEHHOM 3aKOHOM MOPSAKE JUIsl 00eCledeHHs] YCTOMYMBOCTH Pa3BUTHUS
OOIIIECTBEHHBIX ~ OTHOIIEHWH U  0€30MacHOCTH  COLHUAIbHBIX  CYOBEKTOB,
OOIIIECTBEHHBIX U TOCYAApCTBEHHBIX HHCTUTYTOB. B CBO€W KOHIEMIUU MBI
UCXOIMM U3 TOro, 4YTO aJMHHUCTPATUBHO-IIPABOBBIE  PEXKUMBI  MOXKHO
KJIacCU(PUIIMPOBaTh Ha 00IIME, BTOPUYHBIEC U CHEIHalbHbIe. BrineneHue oOmmx,
BTOPUYHBIX M CIEHHAIBHBIX PEXUMOB OCHOBAHO Ha: 1) akKkTUBHOW pOJIH
rocyJapcTBa B CO3JaHUU CHUCTEMBI (COBOKYITHOCTH) TPEOOBAaHM, aJpeCcOBAHHBIX
rpaxkaHaM, OpraHM3alisIM, B3aUMOJCHCTBYIOIIUM MEXIYy COOOW B YCIOBMSX
IPAaBOBBIX  JO3BOJICHUH, OrpaHWYeHHH, O0O0sA3bIBaHUN; 2) HEpPapXUUYHOCTH
CTPYKTYpbl OPTaHOB I'OCY1apCTBa, B CHJIY Y€ro KaXkJbli YPOBEHb OPraHOB HMEET
OIPE/CJICHHBIE  IIPABOTBOPYECKUE, IMPABOINPUMEHUTEIBHBIE IOJHOMOYHS H
peanus3yeT UX B YCTAaHOBJIEHHBIX IpaBoM mpezaenax. OOLuil pexxuM xapakTepusyeT
pa3BUTHE  AJMUHUCTPATUBHO-NIPABOBBIX  OTHOUICHUHM,  HYXJAIOIIUXCSI B
aJIeKBaTHbIX Mepax IIPaBOBOIO OOecrHeyeHus aJMHUHUCTPATUBHOIO IpaBa.
BropuuHble aJIMUHHCTPAaTUBHO-TIPABOBBIE PEKUMBI COIPSIKEHBI C OTPACIECBON
PaBOCYObEKTUBHOCTBHIO, KOT/Ia FPAKJAHWH WIM MHOE JIMIO, SIBISSCH CyObEKTOM
aMUHUCTPATUBHOIO TIpaBa, MOXET BBICTYNATh YYACTHUKOM OIPEAECICHHBIX
npaBoOTHOIIEHU. Hanmpumep, npaBo Ha rocyJapCTBEHHYIO CITY:KOY MOXET OBITh
INPU3HAHO HE TOJIbKO MPU HAIWYMKA OOLIMX MPHU3HAKOB (Tpa)KAaHCTBO, BO3PACT,
oOpa3oBaHu€), HO H JajbHEWIIEro BbIOOpAa TMPENNOYTEHUS KATErOPUHU
rOCYIapCTBEHHBIX  CIyXKamuX (HOJUTHUYECKHX JHO0  aJIMHMHUCTPATUBHBIX).
AJMUHUCTPAaTUBHO-TIPABOBOM  pEeXHM  OOBEKTOB  «IPUBS3BIBACTCS» K
MaTepualbHbIM U HEMaTepUAIbHBIM LEHHOCTSAM, CIIOCOOHBIM YAOBIETBOPSATH
noTpebHOCTH Jrozed, obiectBa, rocyaapcrsa. [IpuHnunuanbHas OCOOEHHOCTh
OOBEKTOB B KOHTEKCTE pEXHMa TpeOOBaHUM 3aKIO4aeTcss B TOM, 4TO
YIOJHOMOYEHHbIE OPTaHbl (JIUIa) UMEIOT ITPaBO HAa aKTUBHBIE MTPABOBbIE AEUCTBHUA,
a BCE OCTaJIbHBIE YYACTHUKH IMOJOOHBIX OTHOIIEHUH — HA MACCUBHOE IMOBEICHUE.
AJMUHHUCTPAaTUBHO-TIPABOBbIE  PEXKUMBI  MPOSBISIOTCA B MPAaBOOTHOIICHMSX,
HanpuMep, CBSA3aHHBIX ¢ oOyueHueM. Peanu3zanys mpaBOOTHOIIEHUH MPUBOJUT K
3aKperieHu0 BceoOnux 3TajgoHoB oOyuenus. Ilo muenuto B.B.[laBwinoBa,
CHOCOOHOCTM HMHJMBHAA B OOy4YeHUHM BBICTYNAIOT Kak HeoOxoaumas (opma
CYLIECTBOBAaHUS HJealbHOro. B cBOIO odepenpb, MPaBOOTHOUIEHUSI CIIOCOOCTBYIOT
MPUCBOEHUIO 3HAHUI, HABBIKOB U BOCIIPOU3BOACTBY AYXOBHBIX M MHBIX IIEHHOCTEH.
OKCTpeMallbHbIE PEXUMBI B COOTBETCTBMM C 3akoHoAareibcTBoM PK  MoxHO
KJIACCU(PUIMPOBATh Ha CIEAYIOIIME aJIMUHUCTPATUBHO-TIPABOBBIE PEXHUMBL: -
PEXKUM UYPE3BBIYANHOIO TOJOXKEHUS; - PEKUM OCOOOTO TMONOXKEHHUS; - PEXUM
BOEHHOTO TNoJiokeHusA. [IpaBOBYyI0 OCHOBY BBEAECHHUS SKCTPEMAbHBIX PEXHMOB
coctaBisitoT Koncturynun u 3akonsl PE. [lpu 3ToM HE00X0mMMO MOMYEPKHYTH,
YTO BBEJICHUE ITHX PEKHMOB BO3MOXKHO IMPH CIEAYIOIUX 00cTosiTeNnscTBax: Bo-



NEPBBIX, KOIJA BO3HUKAET HENOCPEICTBEHHAs yIrpo3a JAEMOKPaTHU4eCKUM
WHCTUTYTaM, HE3aBUCUMOCTH U TEPPUTOPHUATBHON LIEJIOCTHOCTH, MOIUTUYECKON
crabmibHocT  Kaszaxcrana, 0e30MacHOCTH €ro TpakJaH M HapyIICHUS
(GYHKIIMOHMPOBAHUE KOHCTUTYLIMOHHBIX OPTaHOB rocyapcTsa; Bo-BTopbIx, pexum
MOXXET BBOAUTHCS Kak Ha Bcel Teppuropun KazaxcraHa, Tak U B OTHEIBHBIX €0
MECTHOCTAX; B-TpeTbux, Mephl, TUKTyeMbI€ YpE3BbIUaHBIMU OOCTOSTEIHCTBAMH,
M Ha3BaHHbIE pEXHUMBbI BBOJATCS [Ipe3neHToM 1OCiE  YCTaHOBIEHHBIX
KOHCYJIbTAIi MO0 WH(OPMHUPOBAHWE TOCYIAPCTBEHHBIX OpraHOB (JIHI) B
coorBercTBUM cO crarbeid 44 Koncturyuumen PK. Jlekuumsa NelS5. 3akoHHOCTH B
aJIMUHUCTPATUBHO — TPaBOBOM cdepe 3aKOHHOCTh B IOPUAUYECKOW JUTEpaType
paccMaTpUBaeTCsl B HECKOJIBKMX 3HAUEHUsAX: 1) Kak NPHUHLMII OpPraHU3alHUH M
JEATEIIBHOCTH 2) KaK METOJ PYKOBOACTBA 3) KaK MPHUHIUIT B3aUMOJCHCTBUS
rocyJapcTBa M €ro rpaxziaH. 3aKOHHOCTb B aJMUHUCTPATHUBHOW J€ATEIbHOCTH
NPOSBIISAETCS HE TOJNBKO B TpeOOBAaHUSAX JIEMCTBOBATH B COOTBETCTBUHU C
3aKOHOJATEJIbHBIMA ~ aKTaMu  (HammpuMmep,  Ha3HayaTb  Ha  JIOJDKHOCTb,
pPEruCTpUpPOBaTh IOPUAWYECKHUE JIMIA), HO M NPOSBISATh WHUIMATUBY B XOJ€
UCIIOJTHEHMsI 3aKOHOB M HHBIX akTOB (B XO/A€ aJMHMHUCTPATUBHOIO HaI30pa,
npeceyeHusl mNpaBoHapyumieHud u np.). Ilostomy ciegyer pas3nnyarh MOHSATHS
«3aKOHHOCTBb» M YCJIOBHSI OOECHEUEHHUs 3aKOHHOCTH (TMOPSAOK MPUHATHSA,
00CyX/IeHHE U BCTYIUICHHS B CUJTy HOPMATUBHBIX NPABOBBIX aKTOB, CTAOMIIBHOCTD
DKOHOMMYECKOM, TOJUTUYECKOW CHCTEM, COCTOSHME NIPAaBOBOM KYJBTYpHI,
BEPXOBEHCTBO 3aKOHOB, HE3aBUCUMOCTD CyZa U JAp.). TakuMm 00pa3oM, 3aKOHHOCTh
MOJKHO OINPEACNUTh KaK CHUCTEMY IIPaBOBBIX TpeOOBaHUW MO oOOecrnedeHus
BCEOOIIHOCTH rOCY/IapCTBEHHOM BOJIM C MTOMOIIBIO HOPMATUBHBIX IMPABOBBIX aKTOB
U UX HEYKOCHHUTEJIBHOTO HCIIOJHEHHS W MPUMEHEHHs. 3aKOHHOCTh O0s3aTenbHa
JUIsL BCEX OPraHOB TOCyJapCTBEHHON BiacTH. Ee oOecrneueHue mnpeamnonaraer
JEATEIbHOCTh COOTBETCTBYIOIINUX TOCYJAPCTBEHHBIX OPIaHOB, JOJKHOCTHBIX JIMLL
U TpPUMEHEHUE HMH CIOoCcOOO0B KOHTPOJS M Haa30pa 3a 3aKOHHOCThIO. B
3aBHCHUMOCTH OT CYOBEKTOB KOHTPOJIb MOApA3JENSIeTCS Ha: - MPE3UIAECHTCKUN

KOHTpPOJIb; - napJIaMEeHTCKUN KOHTPOJIb; - IIPAaBUTEIIbCTBEHHBIN,
MEKBEJIOMCTBEHHBIN, BEJIOMCTBECHHBIN KOHTPOJIb. Hanzop ABJISAETCA
Pa3sHOBUJHOCTBKD  TOCYJApPCTBEHHOIO  KOHTPOJIS. [IpunsTo  pasznmuyarb

MPOKYPOPCKHUI HAA30p, AAMHUHUCTPATUBHBIA HAA30p M KOHTPOJb, CYIEOHBIM
KOHTpOJb. C 1enbio 3(pPeKTUBHOTO OCYIIECTBICHHS aIMUHUCTPATUBHOTO HAA30pa
OpraHbl HAJEICHBI CIEIUATBLHBIMU TIOJHOMOYHMSMHU TIO TPEAYNPSKIACHUIO M|
MIPECEUYCHHUIO TPABOHAPYIICHUH, TMPHUBJICUCHUIO K OTBETCTBEHHOCTH BWHOBHBIX
JUI, TO CO3JaHUI0 pEeXKHUMa CIEIUANbHBIX TpeOOBaHWMN U  pa3paboTke
METOJNYCCKUX yKa3aHWH K HUM. 3aKOHOJATCIIbHBIC M MHBIC HOPMATHBHBIC AKTHI
HamnpaBJICHbl Ha oOecleyeHue CTaOWJIIBHOCTH  TPABOCO3HAHUS  TI'PaKIaH,
HBOJIIOIIMOHHOE pa3BUTHE oOmiecTBa U rocymapctsa. CremoBaTelibHO, OMOPOI
3aKOHOB SIBJITFOTCS aOCOJIIOTHBIE M HEOTUYXKJAaeMble TIpaBa dYeJOBEKa U
rpaXJaaHuHA, KYJIBTypa W MEHTAJIMTET Hapoia. DTO BEChbMa Ba)XXHBIC YCIIOBHSI
obecrieueHusi 3akoHHOCTU. He ciemyer 3a0biBaTh, 4TO OOecredeHHE 3aKOHHOCTH
BO3HHMKAET HE TOJIHKO MO OTHOIICHHIO K OTIACIHPHOMY YEJIOBEKY WU (DAKTUIECKOMY
oOcTosTenbeTBY. JJist TOro 4T00BI 00ECTIEYNTh MTOMOIIBIO TIPaBa €AMHOOOPA3HBINA U



00s13aTeNIbHBIN CTEPEOTHUI MOBEACHUSA, HEOOXOAUMO OTUYKICHHUE BOJIU OTAEIBHBIX
rpaxaaH B MOJb3Yy OOLIMX MyOJIMYHBIX WHTEPECOB. 3aKOH BBICTYHAET BCEOOIINM
MEpWIOM JUIsI BceX 0e3 HCKIIOYEHHUS: TpakAaH, JODKHOCTHBIX  JIMII,
UCTIOJIHUTENIFHBIX M WHBIX OpPraHoB TrocygapcTBa. VMIMEHHO 3aKOH MO3BOJISIET
Ka)XXJIOMy M3 HAC pealin30BaTh CBOIO BOJIO M OBITH HE3aBHCUMBIM OT IPOM3BOJIA
npyrux Jnun. Ho, B cBolo oudepenp, 3aKOH IMPENHCHIBAET TOMY, KOMY OH
azpecyercs, Ha KOTO pacHpOCTpaHseT CBOE JAeWCTBUE, OE30rOBOPOYHOE €ro
cobmonenue. Kak ormeuan knaccuk: «HUKTO He MpHUHYXAAETCS K 3aKIHOUEHHIO
Opaka, HO BCSKUN MPUHYKICH MOTYMHITHCS 3aKOHOM Opaka, pa3 OH BCTYIAeT B
Opak».

Lecture number 12. ADMINISTRATIVE RECOVERY

Administrative penalties

In administrative law, the penalty is a measure of state influence applied on
the basis of the law by an authorized state body or official to a person who has
committed an administrative offense. In turn, the absence in the administrative law
of a direct instruction by the legislator on the punishability of an act as a necessary
consequence for an offense can not serve as a basis for asserting that it is not at all
characteristic of administrative misconduct. This follows from the fact that the
legislator, although not singling out the punishability of the act as one of the
mandatory signs of the notion of an administrative offense, but administrative
penalties should be considered as a liability measure for administrative
misconduct. In this regard, you can determine the following objectives of
administrative penalties, applied as administrative measures: - Prevention of new
offenses both by the offenders themselves and others; - an appropriate measure of
responsibility for an act provided for by the rules of the administrative law; -
education (re-education) of the offender in accordance with the norms of the
administrative law; prevention of administrative offenses. Thus, administrative
penalties, promoting these goals, should be imposed in accordance with the
procedure established by the current legislation of the Republic of Kazakhstan. In
assessing the nature of recovery measures, it is important to pay attention to the
existence of a link between the norms of law, the legal capabilities of authorized
persons and the goals aimed at achieving a concrete result. Administrative
penalties provided for by the Code of Administrative Offenses and other
administrative and legal acts may be classified for various reasons: By type: 1.
warning 2. fine 3. forfeit withdrawal of an object that was the instrument of
committing or the direct object of an administrative offense 4. confiscation of the
object that was the instrument of commission or the direct object of an
administrative offense, as well as income, money, securities obtained as a result of
an administrative offense 5. deprived (special certificate, qualification certificate
(certificate) or suspension of its (its) action on a certain type of activity or
performance of certain actions. 7. Suspension or prohibition of the activities of the
IP. 8. Forced demolition of an unauthorized erect or erected structures 9.
administrative arrest 10. administrative expulsion of foreigner or stateless person
outside RK. By types of subjects of procedural security (or the procedure for



imposing penalties): the judicial and administrative procedure for imposing
penalties. In the place of imposing the penalty: 1) at the place of commission of the
offense 2) at the place of study (work) 3) at the place of residence 4) at the place of
registration of vehicles. By the nature of the impact: basic and additional penalties.
By the time of action: one-time, one-time, lasting. According to the functions of
preventing offenses, foreclosures are classified into general, private, special. In this
case, the administrative penalty reflects only the content side (or essence) of
coercion (to keep the answer, to fulfill the duties and fulfill other requirements).
That is why the legislator, by defining the concept of administrative offense, does
not speak of punishment, directly revealing the concept, but the provided
administrative responsibility for an act that the administrative law recognizes as an
offense. All penalties form a single system, which is regulated by the laws of the
Republic of Kazakhstan. The law strictly establishes the list and order of the
punishment: from less to more stringent, which is necessary both for the legislator
himself and for the persons who apply them. Therefore, other means of coercive
influence, which may be similar to penalties, can not be attributed to the group of
penalties specified in the law.

Nel13. ADMINISTRATIVE CROSSINGS

Purpose Types of administrative restraint - the prevention or cessation of
unlawful actions. These measures are undefined in size, according to the time of
action and are applied until the unlawful state ceases. Unlike administrative
responsibility (a purely subjective measure), non-punitive means of coercion can
be treated as a subject (administrative detention, application of measures directly
physical restraint), and to material objects (seizure of property). The measures of
restraint are directed to the subjects who were or may find themselves in a situation
close to the offense. Preventive measures are applied to stop objectively unlawful
actions committed by individuals. The circle of subjects in respect of which
preventive measures can be applied is broader and more uncertain than the circle of
subjects subject to administrative penalties. By the nature of the orientation of the
preventive measures can be expressed in the form of limiting physical freedom and
property rights. Restriction of physical freedom consists in the actual application of
coercive measures to a person (detention, etc.). Measures of restraint of a property
nature are applied if there is an unlawful infliction of property damage for restoring
the original state of things (imposition of the obligation to compensate for the
damage caused). The preventive measures, the use of which allows to stop the
offense without further bringing the person to justice, are of an independent
substantive nature, and the measures of restraint applied as auxiliary procedural
measures for the subsequent punishment of offenders are procedural. Activities to
curb the regulation of laws and by-laws. The preventive measures are divided into
general, special and procedural. General preventive measures: administrative
detention, administrative supervision of persons released from deprivation of
liberty, prohibition of exploitation, suspension of work, etc. Special preventive
measures: applies to citizens as directed to the rightful restriction of the physical



freedom of the subject for the prompt termination of unlawful conduct. These
include: a) means of simple physical impact (methods of combat, use of service
animals); b) the use of special means (batons, handcuffs, water cannons, armored
cars); ¢) use of firearms. The procedural preventive measures include: delivery,
detention, personal search, inspection of things, seizure of things and documents,
removal from the management of vehicles. When applying preventive measures, it
IS necessary to strictly observe the principles of legality, expediency and
minimization of harm. The question of the existence of coercion in restraint is not
controversial. It is another matter that coercion can have peculiarities, conditioned
by the branch of law and practice of law enforcement. Therefore, it is necessary to
distinguish between foreclosure measures (sanctions) and measures of protection
(suppression). Between these measures, there is not always a clearly recognizable
facet, but it does exist. Preventive measures are aimed at ensuring the performance
of a legal duty, suppression of a threat, possible harm to a person (his rights and
duties), public and state institutions. If, for example, the track is dangerous for road
users because of climatic, technical, man-made factors, the traffic police can limit
traffic conditions or prohibit it, set a detour. In this and other cases, the authority
requirements of the authorized person are dictated by the requirements of the law
(on road, environmental, fire safety). In our opinion, we should not limit ourselves
to considering only measures to ensure production, but we should also mention
measures of restraint. That is, it is not necessary to limit the study to articles 618-
632 of the Code of Administrative Offenses, since the prevention of violations can
not be limited only by measures to ensure production

Ne 14. ADMINISTRATIVE-LEGAL REGIMES

One of the means to ensure the interests of the individual, society, the state
with respect to a certain object, in a certain area of activity, as well as helping to
clarify the specifics of the legal regulation of this site of the facility, is the legal
regime. Under the regime in administrative law is understood a certain set of
measures aimed at regulating the behavior of participants in administrative
violations in ensuring security, stability and governance (passport, military
registration, transport, licensing, etc.) Administrative and legal regime - specialized
measures of influence, Applied by the subjects of power in the manner prescribed
by law to ensure the sustainability of the development of social relations and the
security of social actors, public state institutions. In our concept, we proceed from
the fact that administrative and legal regimes can be classified into general,
secondary and special ones. The allocation of general, secondary and special
regimes is based on: 1) the active role of the state in the creation of a system of
(aggregate) requirements addressed to citizens, organizations interacting with each
other under conditions of legal permissions, restrictions, bindings; 2) the hierarchy
of the structure of state bodies, whereby each level of the body has certain law-
making, law enforcement powers and implements them within the limits
established by law. The general regime characterizes the development of
administrative and legal relations that require adequate measures of legal support



for administrative law. Secondary administrative and legal regimes are associated
with sectoral legal personality, when a citizen or another person, being a subject of
administrative law, can act as a participant in certain legal relations. For example,
the right to civil service can be recognized not only in the presence of common
features (citizenship, age, education), but also further choice of preferences for
civil servants (political or administrative). The administrative and legal regime of
objects is "tied" to tangible and intangible values that can satisfy the needs of
people, society, and the state. The principal feature of objects in the context of the
requirements regime is that the authorized bodies (persons) have the right to active
legal actions, and all the other participants of such a relationship - to passive
behavior. Administrative and legal regimes are manifested in legal relations, for
example, related to training. The implementation of legal relations leads to the
consolidation of universal standards of education. According to VVV Davydov, the
individual's ability to learn is a necessary form of existence of the ideal. In turn,
legal relations contribute to the appropriation of knowledge, skills and
reproduction of spiritual and other values. Extreme regimes in accordance with the
legislation of the Republic of Kazakhstan can be classified into the following
administrative and legal regimes: - the state of emergency; - special situation
mode; - The regime of martial law. The legal basis for the introduction of extreme
regimes is the Constitution and the laws of the PE. At the same time, it is necessary
to emphasize that the introduction of these regimes is possible under the following
circumstances: First, when there is an immediate threat to democratic institutions,
independence and territorial integrity, political stability of Kazakhstan, the security
of its citizens and the functioning of the state's constitutional organs; Secondly, the
regime can be introduced both in the whole territory of Kazakhstan and in its
separate localities; Thirdly, measures dictated by extraordinary circumstances and
these regimes are introduced by the President after the established consultations or
informing state bodies (persons) in accordance with Article 44 of the Constitution
of the Republic of Kazakhstan. Lecture number 15. Legality in the administrative
legal sphere Legality in the legal literature is considered in several meanings: 1) as
the principle of organization and activity; 2) as a method of leadership; 3) as a
principle of interaction between the state and its citizens. Legality in administrative
activities is manifested not only in the requirements to act in accordance with
legislative acts (for example, to appoint to the post, register legal entities), but also
to take the initiative in the execution of laws and other acts (during administrative
supervision, suppression of offenses, etc.) . Therefore, it is necessary to distinguish
between the concept of "legality” and the conditions for securing legality (the
procedure for the adoption, discussion and entry into force of normative legal acts,
the stability of economic and political systems, the state of legal culture, the rule of
law, the independence of the court, etc.). Thus, legality can be defined as a system
of legal requirements for ensuring the universality of the state will by means of
normative legal acts and their strict implementation and application. Legality is
mandatory for all organs of the state



